
THE WARNING: AN EFFECTIVE JUDICIAL TOOL   



Reminder of policy issues relating to 

water and aquatic environments in the 

department 

 

 The regulatory context, its 

difficulties 

 

 The Warning - a tool 

SUMMARY 



Issues relating to water and aquatic environments 

policy in the department. 

 

  ... BUT  
A difficult balance to be struck sometimes between the needs and uses of natural 

environments.  
 AEP: 600 withdrawal points, no network interconnection policy, highly variable yields. 

 Agricultural irrigation: 200 ASA and 250 individual withdrawals. 

 Artificial snow making: 22 hill reserves. 

 Hydropower: 35 active hydroelectric plants. 

 Water sports. 

 2,000 km of water courses and 75 water bodies, including the Serre-

Ponçon reservoir of 2,500 ha. 

 

 A department considered the water tower of Provence with the Alpes de 

Haute-Provence (Serre-Ponçon reservoir:1.2 billion m3). 

 

 A department subject to a "mountain Mediterranean" climate: two severe 

low water levels, summer and winter. 



Issues relating to water and aquatic environments 

policy in the department. 

 
  Deficits and conflicts of use observed chronically in some watersheds (5 

consecutive years of restricting uses in Buëch from 2003 to 2007).  
 Finding a relatively abundant resource, but difficulties in spatial and temporal 

mobilization.   
 A framework departmental drought plan revised in 2006. 

  Species and remarkable spaces, both at high altitude and in the 

alluvial valley.  
 No widespread problem of quality of water and aquatic environments 

but degradations observed particularly in connection with the presence 

of facilities or structures (not exceeding thresholds, STEP discharges,...).  
 Numerous river works, significant pressure for cleaning out of 

streams and installation of hydroelectric facilities.  



Issues relating to water and aquatic environments 

policy in the department. 

 

  Finally: 

Targets to 

achieve 85% of 

water bodies in 

good condition in 

2015.  



The regulatory context 

the environmental code 

Water is part of the common 

heritage of the nation. Its protection, 

added value and development of usable 

resources, in accordance with natural 

balances, are of general interest. 

Under the laws and regulations and the 

rights previously established, the use of 

water belongs to everyone,  and every 

natural person  has the right to access to 

safe drinking water for food and 

hygiene, under conditions economically 

acceptable to all.  

the European framework directive  

 
Quality objectives to achieve with estimates of results in 2015 a risk of heavy financial penalty 

 

In the field of water, the first objective is to achieve or maintain until 2015 the good ecological 

status or good potential, in the sense of Article 2 of Directive 2000/60/EC of the European Parliament and of the 

Council of 23 October 2000 establishing a framework for Community policy in the field of water, all water bodies, 

both continental and marine. The State has set the goal of not resorting to time extensions authorized by this 

Directive, for over a third of the water masses. 



The regulatory context: the sanctions 

Article L. 216-7 of the Environmental Code 

(Modified with Law no. 2006-1772 of 30 December 2006, 

Article 11) 

The following are punishable with a fine of €12,000:  

1° Operating facilities not complying with the provisions of paragraph 2, 

section I of Article L. 214-17, necessary for the movement of migratory fish;  

2° Not complying with the provisions relating to the minimum flow rate 

laid down in Article L. 214-18;  

3° Not complying with the requirements defined in the declaration of public 

utility provided for in Article L. 214-9, without prejudice to the liability incurred 

vis-a-vis the beneficiary of the flow rate affected. 

Article L. 216-8 of the Environmental Code 

(Order no. 2000-916 of 19 September 2000, 

Article 3 – amended by Article 123 of Law no. 2009-

526 of 12 May 2009) 

I.- An act committed without the authorization 

required for any act, operation, installation or 

structure is punishable with two years' 

imprisonment and a fine of €18,000   

.  

Some examples 

Article L. 216-6 of the Environmental Code 
The act of throwing, dumping or allowing to flow into 
surface water, groundwater or seawater within the limits 
of territorial waters, directly or indirectly, any 
substances whose actions or reactions, cause, even 
temporarily, adverse effects on health or damage to flora 
or fauna, except for damages under Articles L. 218-73 
and L. 432-2, or significant changes in the normal water 
supply system or limitations of use of swimming areas, 
is punishable with two years' imprisonment and €75,000 



The regulatory context: examples  

A finding  
  The application of these texts is sometimes sensitive 

 A very technical policing, e.g. demonstrable pollution 

 inter alia through tests 

 

 

 

 

 

 

 

 

 

 



The regulatory context: examples  

A finding  it is difficult to understand that not allowing water under some works is a serious case 

  Failure to comply with flows reserved is demonstrated by surveys 

  of current velocities 

 

 

 

 

 

 

 

 

 Quantitative water management 

(winter) 

 Quantitative water management (summer) 



The regulatory context: examples  

A finding it is difficult to understand that implementing works without authorization 

  is a serious case 

The application of these texts is sometimes sensitive 

 

 

 

Non comprehension of authorizations 

required to engage in works  

arises in certain cases  

 

 



The regulatory context 

During criminal proceedings  

 

Forced technical discussions sometimes cause judges to misunderstand 

?? 



A new necessary tool  

During criminal proceedings  

STRONG REACTION AT THE HIGHEST LEVEL 

 

During events called "catastrophic" floods, drought  

Forced technical discussions sometimes cause judges to misunderstand 



The warning: its legitimacy 

 It is only a reflection of practices existing for 

nearly 10 years but not formalized  

 

 
It is not intended to be a substitute for the 

establishment of reports, but it is a valuable addition. 

This judicial axis defined through the ONEMA/ PUBLIC 

PROSECUTOR/ STATE three-way protocol of 

November 24, 2008, and then four-way protocol of 

August 3, 2012, pulls together the guidelines of the 

circular of 23 May 2005 of the Ministry of Justice on 

environmental criminal policy, providing an appropriate, 

differentiated and graduated response. 

 

It is through a four-way PUBLIC PROSECUTOR/ 

STATE/ ONEMA/ ONCFS MoU that methods of 

application are specified  

 

 

 

 

 

 

 

 



The warning: its goal 

 

 

 

 

 

 

 

 

 This protocol allows the use of this tool 

only in the field of water 

 

 

 

On 3 strategic AXES 

 

 Appropriate response to minor offenses 

 

 establishment of a strong moral 

element 

 

 Cessation of the infringement and 

immediate restoration. In the case of a 

reversible offense 



The warning: its form  

 

 

 

 

 

 

 

 

 this is a document common to all public institutions in the Hautes Alpes 

 

 In water and aquatic environment is an ONEMA/ DDT composite document  

 

 It comes in the form of a multi-stub book 

 
The policy document is filled in the field, and by signing the offender is committed to restoration or non repetition. 

With this document, they attest to the veracity of their statements to the public prosecutor. 

The document is then glued to an ONEMA paper model of case record type titled "judicial warning";  

thispaperdocumentbearsthephrase"madeandclosedon“ 

 

 

 

The original is forwarded to the Public Prosecutor, who reserves the right after passing the file 

 to prosecute the person, in the event the latter has lied to the enforcement officer  

concerning antecedent events. 



The warning: its form  

 

 

 

 

 

 

 

 

MINISTRY OF AGRICULTURE 

and FISHING 

MINISTRY OF ECOLOGY, ENERGY, 

SUSTAINABLE DEVELOPMENT and LAND 

PLANNING 

     

ENVIRONMENTAL POLICY 

DEPARTMENTAL DIRECTORATE OF 

TERRITORY 

NATIONAL OFFICE FOR WATER AND AQUATIC 

ENVIRONMENTS 



The warning: its form  

 

 

 

 

 

 

 

 

00100 Pages 1 

Wetheundersigned………………………………………………………………………………………………………………………… 

sworn and invested with the hallmarks of our functions, report the following operations we have conducted also in accordance with 

the orders of our supervisors. 

Accuratenatureofascertainedfacts:……………………………………………………………………………………………………… 

Date: Time: Town: Location 

Perpetrator: 
Name Full address: 

Surname 

Born on: 

Identity document: 

Marital status: 

No. 

Son of: 

And of: Issued by: 

Profession: On: 



The warning: its form  

DECLARATIONS 

Signature of the person concerned Signature(s) of the control agent(s) 



The warning: its form  

 

 

 

 

 

 

 

 

00100 page3 

MINISTRY OF AGRICULTURE  

MINISTRY OF ENVIRONMENT 

Departmental Directorate of Territory 

National Office for Water and Aquatic 

Environments 

MINISTRY OF JUSTICE 

COURT OF APPEAL OF GRENOBLE 

Public Prosecutor of the High Court of GAP 

Date: 

………………………………............ 

    WARNING  
Issued:………………………………………………………………………………………………………………………………………………………... 

Bornon:……………………in:.……………………………………Livingat:…………………………………………………………………….. 

Mrs/Mr 

You have just been submitted to a control process by our services while you were involved in an activity prohibited by the provisions of: 

        the Environmental Code              the Forestry Code             the Criminal Code             Others 

Violationprovidedforandreprimandedbyarticles:.………..……………………………………………………………………………………..………of: 

        the Environmental Code              the Forestry Code             the Criminal Code             Others 

Violation:             contraventional            criminal 

In accordance with the instructions of the State Public Prosecutor and in view of the circumstances of the commission of the act under consideration as well as your 

 alleged absence of previous records, we notify you on this date of a warning constituting a reminder of the Law, and a formal notice for non-repetition,  

subject to final acceptance of the State Public Prosecutor. 

The offender states to us: "I acknowledge the sentence to which I am exposed because of the facts ascertained and I promise to take account of this warning" 

Afterreading,signwithuson:………………………………………………………………………………………………………………………….. 

Signature of the person concerned Signature(s) of the control agent(s) 



The warning: form of transmission 

 

 

 

 

 

 

 

 

The field document is transmitted to the Public Prosecutor glued on a standard report form, and bears the phrase 

"made and closed on". All necessary information may be added if the warning is for anything other than minor 

offenses 



The warning: example of implementation 
"moral element" 

 Year n  

 
The Durance river is polluted by the discharges of a treatment plant  

collecting the wastewater of a ski center 

 

Local elected officials delay in implementing necessary measures  

 

Risk of EU sanctions  

 

The departmental service intervenes addressing a warning to the chairman 

of the council of the town responsible 

The latter undertakes to take the necessary decisions to obtain credits  

For the modernization of the treatment plant within the year 

 

 

 

 



The warning: example of implementation 
"moral element" 

 Year n +2 

 
No modernization effected 

We conduct tests (positive) 

And we draw up a report addressed to the chairman of the council  

of the town  

For "water pollution" 

 

 

 

 

 



The warning: example of implementation 
"moral element" 

 the respondent, already warned, did not 

respond to this warning shot; thus the Public 

Prosecutor pursues the case 

 

 at judgment the judicial response is 

scathing 

 

The best interests of water and the 

environment is invoked at the hearing 

 

It is a shock to local politicians 

 
The work of the station and connections 

have since been terminated 



The warning: example of implementation 
"cessation of infringement which has been restored"  

 in an area of Durance deficient in materials, a company is arrested in the early morning while extracting  

materials from the water course 

 This river area is identified as sensitive 

 450 m3 were extracted and transported to the operating plant 

 This operation (lower than 1,000m3) is subject to declaration; the offense is a violation of €1,500 maximum 



The warning: example of implementation 
"cessation of infringement which has been restored"  

After the Public Prosecutor's agreement, a warning subject to restoration within 48 hours is prepared 

The next day, the ONEMA agent ascertains the restoration in a report  
 40 trucks already brought back the gravel from the operating plant operating 6 km away. At 

17:00, the trucks of aggregates were discharged at a rate of 10 m3 per bucket. 

 The site has been completely re-naturalized by the earth-moving equipment and brought 

back to the initial state.  



The warning: example of implementation 
"cessation of infringement which has been restored"  

Value of the approach  
for a violation, restoration would not have been achieved  

the resources mobilized on this offense are low - 1 man/day for ONEMA  

low administrative processing  

A true lesson approach for the operator  

    

The costs 

In case of booking, maximum cost for the company is €1,500  

In this specific case: 

In 2 days, 3 trucks, 3 drivers, 1 digger with driver, 80 round trips (load/unload) about €2,000  

450 m3 of gravel washed for resale (15th) €6,750 

Or a total of about €10,000 shortfall  

 

Indeed the company was worried about a court hearing or booking, bad environmental publicity 

which would harm its position in public procurements. Hence the importance of publicity during 

sentencing  



The warning: assessment 

 

The watershed of Buech river  

Mediterranean water courses in chronic 

drought crisis  

Violent conflicts of use during droughts in 

2003. Criminal convictions for 3 farmers 

 

 

  



The warning: assessment 

The watershed of Buech river 

Mediterranean water courses in chronic 

 drought crisis 

Violent conflicts of use during droughts in  

2003. Criminal convictions for 3 farmers 

 

TOTAL LOCK OUT OF AGRICULTURAL WORLD 



The warning: assessment 

Constancy of control, reduced contraventional seriousness 

Warning themes; lack of or not keeping the register of withdrawals  

évolution des avertissements sur le BV buech
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PV drought crisis 

Convictions 

ONEMA 

 New control strategy 

Concentration of effort on  

BV strategies: Warning themes 

 non compliance with limitation of uses, default declaration of water 

supply, mandatory procedure 

Violation C5 

52 warnings in total: from serious harm in 2003 we arrive at minor offenses in 2012 

such as not logging an action or lack of the register itself during restricted use periods 

such as in 2012 



The warning: Conclusion  
 

 

Within the department this judicial alternative 

seems essential  

As a conclusion, the ONEMA track record in 

inspections is  

 

  50% of working time allocated to policing 

missions for all 7 service agents 

 

486 thematic inspections 

 31 documents of judicial policing giving a 

violation rate of 6.3% 

A remarkably low violation rate. 

 

 Linked to the criminal policy developed as part of 

State/ Public Prosecutor/ ONEMA/ ONCFS protocol 

 

Including the development of judicial warnings. 

 

 

 

THEMES h/j

Travaux  en rivière 179

Prélèvements/débits 136

Protection milieux 
aquatiques 176

Qualité des eaux 39

ZNT 7

Total 507



The warning: Conclusion 

Overall, the positive aspect of the documented warning can be 

approached from various angles: 

the advantage, which is the speed of implementation, and the psychological impact 

on-site by the note left to the offender,  

 

breaking the chain of administrative delays in the processing of cases.  

ease of tracking cases, for the departmental service.  

the strength of the moral element in the event of new offense 

the satisfaction of using this tool for ourselves and our partners. In view of the 

violations committed by local elected officials, the warning is part of gradual 

judicial process which is very easy to explain, and enhances the image of the 

institution  

Also during peak crises (drought, floods) in the departmental assembly, the 

warning, framed by the prosecution protocol, helps to explain, to "sell", a gradual 

and appropriate judicial response. The first inspection operations being assorted 

reminders of the regulations, with one warning, repeat offenders will be fined. 



THANK YOU FOR YOUR ATTENTION  


